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Dispute over sentencing guidelines is warning for England’s public

health community

Faced with a row over guidance to improve consistency on sentencing by the courts, the British
government chose a populist narrative. This sends a worrying message to public health professionals
promoting inclusivity, write Martin McKee and Christina Pagel

Martin McKee, ' Christina Pagel’

If health really is part of all policies,’ then we in the
public health community can’t ignore what might
seem like arcane and complex discussions in other
policy areas. A pertinent example is the recent dispute
over a proposal to tackle potential inequalities in
sentencing by the courts in England and Wales.? The
lord chancellor and justice secretary, Shabana
Mahmood, has intervened,> raising issues that have
potential consequences for those working to reduce
health inequalities. This sentencing guideline dispute
is a concerning example of government interference
in what should be an independent expert process.

The dispute concerned the Sentencing Council, an
independent body with a majority of judicial members
and a remit to promote greater transparency and
consistency in sentencing.* It arose when the council
published guidance on pre-sentence reports prepared
by the probation service to give the courts additional
information on people being sentenced. These
pre-sentence reports should be requested by the
courts whenever a custodial sentence or community
order is being considered. They enable the court to
form a better assessment of, for example, the scope
for rehabilitation or the risk of reoffending.> As with
all guidance, the court can make a case for not
requesting a pre-sentencing report.

The guidance responded to evidence that in some
cases in which a report was not requested, including
those involving pregnant women and sole carers, it
would have led to a different decision.> The council
also noted how, given gaps in the diversity of the
judiciary, its members may be less familiar with the
circumstances of certain groups. These include some
cultural or ethnic groups and people from challenging
circumstances, such as carers and victims of abuse.
Crucially, the Sentencing Council had no evidence
that having a report leads the courts to impose more
lenient sentences. Indeed, it may do the opposite,
particularly when the report indicates a risk to the
public beyond what emerged in the trial.>

The council was created to prevent political
interference in sentencing. Yet this is exactly what
has just happened. The shadow justice secretary,
Robert Jenrick, claimed that the guidance represented
“blatant bias against Christians and straight white
men” despite the guideline having been praised and
approved by Rishi Sunak’s Conservative government
in 2024.° The idea that it somehow established “two
tier sentencing” that benefited people from ethnic
minorities was taken up by various political
commentators and promoted widely by sympathetic
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media outlets.” ® Rather than challenging this
spurious argument, Shabana Mahmood, who as lord
chancellor has a legal duty to uphold the
independence of the judiciary, joined the criticism
of the council and threatened to introduce emergency
legislation to over-rule the council if it failed to
withdraw the guidance—which it then did.®

How is this relevant to those working in public
health? The imperative to tackle the structural
inequalities that threaten the health and wellbeing
of our population lies at the heart of our work. We
saw firsthand the differential impact of covid-19 on
minority communities'® and how they face additional
barriers every day. For instance, structural racism
contributes to much higher rates of neonatal and
maternal death among black and brown women in
western countries.™ Or consider informal carers, who
are subject to many structural inequalities, from low
income to lack of opportunity to exercise. Now we
are seeing that efforts to level a tilted playing field in
sentencing are being misrepresented at the highest
political levels as favouring ethnic minority and other
populations.

In less divisive times, it might have been possible to
view this as a temporary aberration. A minister facing
sustained criticism from the tabloid press and other
media outlets chooses short term political advantage
over the facts, as has happened many times before.
But in the current political climate these actions have
greater significance. The Trump administration has
declared war on what is termed diversity, equality,
and inclusion with policies that promote these goals
being rolled back across government, the education
sector, and private companies in the US.'? Images of
women, people of colour, and other marginalised
groups are being erased from public records.’3
Research projects that contain language now deemed
unacceptable, such as “diversity” are being
cancelled.' University departments studying
contentious issues are being closed.>

It is tempting to think that what is happening in the
US could not happen here. But it absolutely could.
The UK lacks a written constitution, instead
depending on what the historian and crossbench peer
Peter Henessey has described as the “good chaps”
theory of government, which relies on those in power
to do the right thing.'® Worryingly in the UK, some
mainstream politicians openly discuss withdrawing
from one of our ultimate protections in law, the
European Convention on Human Rights.'”

‘'salbojouyoal Jejiwis pue ‘Bulures |y ‘Buiuiw elep pue 1xal 01 pale|al sasn 1oy Buipnjoul ‘1ybiAdoo Aq paloaloid
"1sanb Aq Gzoz |11dy TT uo /wod flwg mmmy/:sdiy woly papeojumoq "G2oz |14dy 0T uo 6z [wag/9eTT 0T Se paystignd 1siiy (NG


https://crossmark.crossref.org/dialog/?doi=10.1136/bmj.r729&domain=pdf&date_stamp=10-04-2025
http://doi.org/10.1136/bmj.r729
https://www.bmj.com/

OPINION

The sentencing guideline dispute, described by gender justice
advocate Janey Starling as a “populist pantomime,”'® may seem
like an arcane dispute among lawyers, but it is much more than
that. It is about government interference for political expediency
to appease the populist right. As is playing out in the US right now,
the notion of structural inequalities offends right wing populists.
So, while it is affecting the criminal justice system today, it could
easily affect public health tomorrow.
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